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Opening Words
Marriage contracts are not only hot
topics for the rich, famous and
fabulous but they’re also useful,
binding, and becoming increasingly
popular for Canadians. These days,
its not uncommon for two people to
enter into a contract prior to
marriage, setting out rules about
their marriage, and what will
happen in the event of marriage
breakdown.

In Canada, this arrangement is referred to as either a
domestic contract or marriage contract whereas in the
United States it is known as a prenuptial agreement.
The couple can either prior to or during cohabitation, enter
into a cohabitation agreement. If two persons who are
cohabitating later get married, their cohabitation
agreement will become a domestic contract.
To appreciate the function of a marriage contract, one
must appreciate the consequences of marriage itself. In
every province or state, the laws provide for a pooling of
assets at the time of marriage. The language of these laws
varies a little from province to province, but the general
result is the same: marriage creates an economic
partnership, the fruits of which will be divided between
the husband and the wife should they decide to separate
and divorce.
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FACTS ABOUT PRENUPTIAL AGREEMENTS/MARRIAGE CONTRACTS

1. They are legally binding
A prenuptial agreement, when drafted and signed properly, is as binding as any other legal contract. A
properly drafted agreement should constitute of the following:


It must be in writing



Both parties should sign the agreement



The signatures must be witnessed, and most importantly,



There must be full disclosure and honesty in the negotiations leading up to the contract signing
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2. Couples not planning to marry soon can sign a marriage contract
Under section 52 of the Family Law Act, two people
who are already married or who intend to marry may
enter into an agreement in which they agree on their
respective rights and obligations under the marriage
or separation, annulment or death. Prenuptial means
literally that it was signed before the marriage. This
means that a couple may sign the prenup years

before they decide to get married. After the marriage
takes place, it is still possible for the couple to sign a
marriage contract. Granted, there might be a little
less leverage in the negotiations, but many contracts
are still signed after marriage.

There are no statutory property rights for commonlaw couples regardless of how long they have
cohabited. If a couple live together for 10 or 15 or
even 20 years, there is no law that states their
property must be divided as if they were married. In
fact, it is quite the contrary. There is a presumption that each person keeps the property that is in his or her
name and property that was acquired jointly is divided in accordance with contributions to its acquisition.
For precisely this reason, there can be quite a bit of confusion and acrimony when a common-law
relationship breaks down. Division of property can become a “free-for-all, “with long and expensive
arguments. For this reason, common-law couples should sign cohabitation agreements setting out their
understandings about property that is acquired, and which would need to be dealt with should the
relationship end.

So the reality is that marriage contracts can be, and often need to be, signed long after the marriage has
taken place — and they are also available for common-law couples
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3. Cohabitation agreements automatically
become marriage contracts after marriage
This also means that if one of the parties had prepared
a Will prior to getting married, the marriage contract
revokes the Will. if you’re planning to get married,
review your Will and make sure it continues after the
marriage. If you haven’t yet made a Will, do so now.

4. Prenuptial Agreements are NOT only
for the rich and famous
The media often sensationalizes the stories of
wealthy divorce. Certainly, many people want the
inside scoop on the marriage contracts of people
like Donald Trump, Ted Turner, and Madonna. The
fact remains, though, that thousands of average
Canadians sign marriage contracts and cohabitation
agreements every year. The reasons for signing a
contract usually have little to do with being rich or
famous.

5. Same sex couples can also have
cohabitation agreements
Same-sex couples do sign cohabitation agreements. As
a result of a recent Supreme Court of Canada decision,
same-sex couples are entitled to be treated the same
way under our provincial family laws that commonlaw couples are treated. All the same rules that apply to
common-law spouses now apply to same-sex couples
in Canada.
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Conclusion
Of course, we all hope there is a “happily ever after”, but a marriage agreement may be helpful in case there
isn't. If you’re considering a prenuptial agreement — or have already made your decision — you’re welcome
to call or email me. I’ll explain the step by step process of how you can protect your assets and plan your
estate.
Take care and talk soon!

Sincerely,
Ray
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